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ille clerk of il10 cou rt, aucl at h,ast t\\'o C'opies mailed or de-
livered to op1Jo,; i11 g- con11 1-cl 0 11 or l>efor!' l !i r clay on wl1id1 t11 c 
hrief is filed. 
• Ii. S rzE As n 'l' Yl'E . Jfri!'l' , ~llall lie nin!' i11dtes in le1 111"Llt nnc1 
<: i-' i11ch c,, in widll . -.o Hl- lo ,·ouform in c1imeu~ions to the 
prinf('l1 r cro rd, nnd slw11 hL' p rinted in type not lcr-;s in size, 
n:-- 1o height :nHl " ·iclth, ihnn tl tc type in w11ich the r r ronl is 
1n·in tcd. r hc r0eord 1111 mhcr of the cnr-;r :rncl nnmcs of conn-
sp] r-;hall he pri111N1 on the front coYr r of a ll hriefc:. 
1L B. ·w.\ TTS, Cle rk. 
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m. 
/ 8J 'II/ 7/Jf 
RULE 14-BRlEFS 
1. F orm and con ten ts of appellant's brief. T he opening brief of t he appella n t ( or 
the petition for appeal when adop ted as the opening brief) shall contain : 
(a ) A subject index and ta ble of cita tions with cases alphabetically arranged. 
Citat ions of V irginia cases m ust reier to the Virg inia Reports and, in addition, may 
refer to o ther rep or ts containing su ch cases. 
(b) A brief sta tem ent of t he material proceedings in the lower cour t , the errors 
a ssig ned, and the questions involved in the appl!al. 
(c) A clear and concise statement of t h e facts, with references to the pages of 
the record where there is any possibilit y that th e: o ther side may qu es tion the s tate-
ment. \ Vherc the facts a rc controv("rtt·d it shouk l he so s tated. 
(d) A rg ument in support o f the pos it ion o f appella nt. 
The brief sha ll be sig ned by at lea st one attorney practicing in t h is cour t, gi ving 
his a<ldres5. 
The a ppellant m ay adop t the petition fo1· appeal as his opening brief b y so s tating-
in th e pe tition , o r by g iving to op1>0sing co un~el written notice of s uch in tention 
within fi ve clays of the receipt by ap pellant o f the prin ted record, and by filing a 
copy of s uch no tice with th e clerk o f the court. 'l\o a lleged error not sp ecified in the 
open ing brief o r pet ition for appeal ~hall be a<lmitted a s a g round for arg ument by 
a ppell ant on the hea ri ng of the cause. 
2. Form and contents of appellee's brief. TlH' h rief for the appellee shall con tain : 
(a) A subject index a nd ta ble o f c ita tions w ith cases alphabetica lly arran ged. 
Cita tio n~ of \ ' irg inia cases mus t rd cr to t he Vi rg in ia Reports and, in addition, may 
n :fl•r to other reports con taining s uch cases. 
( b ) A s tatement of the case and of the points involved, if the appelke d isagrees 
with th e s ta temen t of appellan t. 
(c) A s tatement of the facts which are n ecessary to correc t or amplify the s tate-
m ent in ar>1w llant's brief in so far as it is d eemed erroneous o r inadequate, with ap -
p ropri:He reference to the pages of the record. 
( d ) A rg-mnent in s uppo r t o f the position o f appcllee. 
The brief sh all be sig n e cl hy a t leas t one a1torncy prac ticing in this cour t, g iving 
hi5 address. 
3. R eply brief. The reply brid (if a ny) of the a ppellant shall co n tain all the au-
tho ri !i('S relied on by him, not refL rrcd to in his pe ti tion o r openin g brief. I n other 
respects it ~hall conform to the n .:quiremcnts for ap pellce's brief. 
.J. Time o f fi ling. (a) Ci vil cases. The o pening brief of th e appellant ( if th ere be 
one in a ddition lo the pe tition for appl'al) shall b e filed in the clerk's office within 
fif teen days a f1 e r the recr ipt by co un sel fo r appellan t of the printed record, but in no 
event less t han twenty-five days before the fir st day of the sessio n at wh ic h the case 
is t o be hearcl. T he hrid of t he appdlee s hall be. filc:cl in the clerk'~ o rfi cc not late r 
than ten d:1ys hdore the firs t day o f the sess ion at w hich the case is to he heard. ThC' 
rc·p ly hrid o f the appellant s hall be fikd in tlie c lerk's office not ta ler than t he day 
hdorc the fir st clay of the session at w h ich t he ca~e is to be heard. 
(h) (.' riminnl f'!o.~c.~. In criminal r:, "<'S brids mus t be filed with in the t ime s pecified 
in c i\·il case, ; provided. ho \-..-cvcr , tha t in t hose cases in which the rcn,rds ha.ve not 
b ec•n p rin!t·d anti deli,·c rcd to CO llll ,t•l a t h'a~ t t wenty- five days before the hcg inning 
o f the ne:<t !'rssion 0f t he cour t, s ur h C.- :l~l'S ,-ha ll hl' placed a t the foo t 0£ th 1: dol'kc t 
for that sc,;~ion of the cou rt. and the Cn1111110nw<:alth 's brief 5ha ll he filed at leas t tt·n 
<lay s prior to ilH' c:i lling of the ca~,·. :111cl th e rq,ly br ief for the p laintiff in t' ITOr not 
bt r r th:111 t he cl~y before the case i~ callt-d. 
(l') ,</ / i))11 l(lfion nf co11nsP/ as t o fl l i nfl . Cou n~el for oppo ;;ing partil·, may fi le w ith 
thC' dcrk a w rit1r11 <;t ipu lation ch:in~in g; tb,· t im,· for fi ling hrids in any ca"c : p ro -
Yid~,I. h"w,·,·~r. that :ill b riefs mu,t he til ed not lalr r t han the da v b c:forc s uch ca se 
i , t o he h l'ard. · 
S. N umber of copies to be filed and delivered to opposin g coun sel . Twent~· copit·s 
of each h rid ~hall be filed w ith the clt·rk o f the cou rt . and a t lca, t two r op ic~ mailed 
or d(;l ivt•rc tl 10 o pposing- coum,cl o n 01· before tla, day 011 wh ic h the hrici is f1kcl. 
6. Size and T ype. R rirf, sh:t ll he nim• inclll'S in length a nd s ix inches in wirllh . so 
as to c0n fo rm in dimens io ns to the pr int !'cl r cr orcl , and shall he prin1 c,l in type n ot less 
in s ize. as to h eig h t an d wid th . than the typ<: in which the reco rd is printecl. Tlw 
rcconl nmnhcr of the casc ·an<l n anw .~ of cnunscl sh all be printed o n !he fr(lnt C'ovcr of 
a ll hrids . 
7. N on-com plian ce. effect of. T he c:It-rk o( 1his court is directed n o t to r t'Ct·i\"!.: or 
file a hril"f which fail • to comply wiih thr n•quircmen t<: o f t his rule. If nei1hcr s ide 
has filt•rl a n ro[ler brief the cau ,c w ill no t b e h eard . If one of t he parties fa ils ' " file 
a prop r r h rid h r c:in not be he:anl. but th e: casC' w ill be h eard <·:i· 1,a r tP u pon the :irg n-
m ent of the party by whom th e b r ief ha• b een fikd. 

IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2850 
JOHN M. GROSS, Petitioner, 
against 
W. FRANK SMYTH, JR., SUPERINTENDENT OF THE 
VIRGINIA STATE PENITENTIARY, Respondent. 
Virginia: 
In the Suprellle Court of Appeals held at the Court-Library 
Building in the City of Richmond on Tuesday, the 14th day 
of March, 1944. 
On the petition of John M. Gross a writ of habeas cor1Jus 
ad subjiciendwni is awarded him, to be directed to W. Frank 
Smyth, Jr., Superintendent of the Virginia State Peniten-
tiary, commanding him to.have the body of the said John M. 
Gross, in bis custody, as it is said, together with the day and 
cause of his being taken and detained, before this court on 
the 24th day of April. 1944, at nine-thirty o'clock a. m., in 
the Court-Library Building, Eleventh and Broad streets, in 
the city of Richmond. 
And it appearing to the court that the said petitioner is 
without funds to employ counsel or pay the costs of this pro-
ceeding, the court doth hereby ~,,ppoint Andrew J. Ellis, 
Esquire, a member of the bar of tliis-~otirt, to act as counsel 
for the said petitioner, and the clerk of this court is directed 
to have the record in the case printed at the expense of the 
Commonwealth. 
2 Supreme Court of Appeals or Virginia ; . : . ·. T • : 
The service of a copy of this order shall have the same force 
and effect as if a formal writ of habeas corpus ad subjiciendum 
were issued and served as required by law. 
A copy, Teste : 
M. B. WATTS, Clerk. 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
JOHN M. GROSS, Petitioner, 
versus 
W. FRANK SMYTH, JR., SUPT. VIRGINIA STATE 
PENITENTIARY, Respondent. 
PETITION FOR A WRIT OF' HABEAS CORPUS' 
AD SUBJICIENDUlJl.1 
To the Honorable J·~1,~tices of the Virginia Siipre1ne Court of 
Appeals: 
Humbly complaining, comes now your petitioner, John M. 
Gross, who respectfully states, avers, and will show this Hon-
orable Court that he is being unlawfully restrained of his lib-
erty and held imprisoned within the Virginia State Peniten-
tiary, at 500 Spring Street, Richmond, Virginia, by W. Frank 
Smyth, Jr., who by virtue of his office is the keeper, cus· 
todian,. and superintendent of the aforesaid penal institution. 
The color of authority in the law by virtue of which your 
petitioner is illegally committed, ;r~strained, and held im-
prisoned within the penitenti3:,ry is a pretended court order 
of commitment, which l1as for its basis and premises an order 
issued from under the hand and seal of the Circuit Court of 
the County of Nansemond, pursuant to a :final judgment ren-
rlered against your petitioner in that court on the 1st day· of 
November, 1939, sentencing him to the penitentiary for a term 
of :fifteen years ; and a certain other pretended court order of 
commitment issued from under the hand and seal of the Cor-
poration Court <;>f the City of Alexandria, pursuant to a :final 
judgment rendered against your petitioner in that court on 
the 10th day of January, 1940, sentencing him to an additional 
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term of ten years in the penitentiary, which judgments are 
both absolutely null and void, in that neither the Circuit 
Court of the County of N ansemond, nor the Corporation Court 
of the City of Alexandria, had jurisdiction to proceed in the 
trial of your petitione.r in either cause for reason that 
2* your petitioner did not personally plead g11ilty *to the 
indictments at either trial, which was a clear invasion of 
your petitioner's constitutional rights and in direct conflict 
with the laws of this Commonwealth which provide that, "no 
person shall be convicted of felony, unless by his confession 
of guilt in court, or by his plea, or by the verdict of a jury, 
accepted and recorded by the court". 
THE FACTS. 
Your petitioner respectfully represents that he was arrested 
l)y Virginia State Troopers on the 28th day of July, 1939, and 
immediately thereafter. placed in the Newport News City 
Jail; that, subsequently, he was transferred to the jail of 
N ansemond County, where he remained in confinement until 
after his trial upon an indictment returned against him in 
the Circuit Court of N ansemond County, charging him with 
the kidnapping of one, Horace Butler. ( Certified copies of the 
grand jury findings and the indictment therein, are herewith 
exhibited, marked "Exhibit No. 1" and ''Exhibit No. 2", re-
spectively, and made a part of this petition.) 
That on the 1st day of November, 1939, your petitioner was 
arraigned upon the aforesaid indictment; whereupon, the at-
torney for your petitioner and the co-defendant in this cause, 
entered a plea of guilty in your petitioner's case and elected 
to have the court hear and determine the facts without the 
intervention of a jury; that the proceedings were all had 
without your petitioner entering any plea whatsoever; that 
your petitioner was found guilty as charged in the indictment 
and a final judgment was rendered against your petitioner in 
this cause sentencing him to a term of fifteen years in the 
penitentiary; all of which proceeding-s. your petitioner now 
respectfully submits, are void and without any legal effect, 
whatsoever, because of the well-established rule of law in 
felony cases, that a plea of guilty or not guilty, entered by 
attorney. is a nullitv and absolutely vitiates all the proceed-
in,g·s had therein. ( A certified copy of the con.rt orders and 
final judgment in this cause is herewith exhibited, marked 
'' ~xbibif No. 3" and made a part of this petition.) 
That on the 8th day of November, 1939, your petitioner was 
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transferred to the Richmond City Jail, where he was held 
a• to answer three *indictments, two of which were subse-
quently n,olle prosquie(l and one upon which a suspended 
sentence was imposed; whereafter, on the 28th day of Novem-
be~, 1939, your petitioner was transferred in confinement to 
the Virginia State Penitentiary. 
That on the 18th day of December, 1939, the grand jurors, 
sitting for the body of the City of Alexandria, returned a true 
bill against your petitioner and two co-defendants, charging 
them with kidnapping· and robbery of one, Roy Allyn. ( Cer-· 
tified copies of the grand jury :findings and indictment therein 
are herewith exhibited, marked as '' Exhibit No. 4'' and '' Ex-
hibit No. 5'', respectively, and made a part of this petition.) 
That on the 10th day of January, 1940, your petitioner was 
arraigned at the bar of the Corporation Court of the City of 
Alexandria, with Robert Hendrick, a co-defendant in this 
cause, and sentenced to an additional term of ten years in the 
penitentiary; that your petitioner did not personally plead 
guilty, or enter any other plea to the indictment; that the 
record as prepared by the clerk of the afore said court, in fact 
shows that but one plea was entered for both defendants, 
which is a fatal error and will be more fully explained later 
in this petition. ( Certified copies of the court orders and 
final judgment therein are herewith exhibited, marked "Ex-
hibit No. 6" and "Exhibit No. 7", respectively, and made a 
part of this petition.) 
That on the 18th dav of March. 1942, a special grand jury 
sitting for the City of Richmond. returned an indictment 
against your petitioner chargin.e: him with unlawfully escap-
ing from the penitentiary. ( Certified copies of the ~rand 
jury findings and in~ictment therein are herewith exhibited, 
marked "Exhibit No. 8" and "Exhibit No. 9", respectively, 
and made a part of this petition.) 
That on the verv same day your petitioner pleaded guilty to 
the aforesaid indictment and was sentenced to an additional 
term of one vear in the nenitentiarv. ( A certified copy of 
the court order and flnal iudg-ment therein ,is exhibited here- • 
with, marked ''Exhibit No. 10" and made a part of this pe-
tition.) 
•THE LAW. 
Ttlking- the facts. :.:.s e~tahlisbed by tbe record, and mem~nr-
ing them bv the yarcfatfok of the law. the cmestion nri.ses, ''Did 
vonr petition.er P.nter a valid plea of guilty to either of the 
indictments in this cause T" 
- 1 
• 
6 Sup'reme Coutt ·of ~Appeals 'Of Vii:gima 
Your petitioner's reply .is that he is to .be judged entirely 
by the record, and he re:$pectfully .submits that the record 
must affirmatively show, not only, that he was personally 
present when each plea was .made, hut that he, in ·person, 
pleaded guilty to each indictment. We must take the pro-
ceedings of each trial had, as they appear upon the face of 
the rec-ords certified by the 'de.rks of !the ,Circuit -Court of 
the County of N ansemond, and the Cor.poration Court ,of the 
City of Alexandria, respectively, and be guided absolutely 
thereby. If there is a defect in these recoTds, your petitione1· 
has the unquestioned right to avail himself of any ·error of 
commission o'l· omission made :against him therein. .Article 
l of the Virginia Constitution, -at section ·8, :provides ,.as fol-
·lows: 
'' Tlmt in cr1mina1 prosecutions a man hath ·a Tig·ht to ·de-
mand the cause -and natnre of his accusation, to ·be confronted 
with the ·accusers and witnesses, to ·ca:11 for evidence in his 
favo'l:, and to ·a ·sp_eedy trial by ·an impartial jury 'Of :his 
vicinag·e, without whose unanimous consent he cannot 1be 
found g1uilty. He ·s·hall not be deprived ·of Hfe or liherty, ex-
. cept 1:,y the law of the land or -by the judgment of his peers ; 
no·r 1Je :compelled in any c:riminal proceeding to give evidence 
·against himself, nor be twice put in jeopardy for the ·same ·of-
-fense. 
'' In criminal cases, the accused may ·plead 'guilty; ;and if 
the accusecl plead not guilty, wlth his 'consent and the :con-
'curr·errcc of 1the .. Commomvea'lth17s attornev -and of 'the ·co1irt 
e11:te-rcd of record; he mity be ·tried by ·a ~smaller -number of 
oj,1n·o1·~, or waive a jury. In case of such waiver, ol' p'1ea ;of 
gnil.ty, fhe ·court sha11 try the case;'' 
Section 477(> of the. Virginia ·Code, 1rs it read at the 'time 
of ·these tria1s, p·rovided -further·: 
"'No person ·sJ1all be :convicted ·of ·felony, unless '.by ·his ·con-
fess.ion or ·guilt in conrt, ··or ·by ~his nlea, 'OT bv the ,~erdict of 
·n jm-y, )accepted and recordea by ·the lfO'llrP' 
In every prosecution for a f elonv the accused must plead 
in 11erson, and not by atto-rney. ·n is settled law in Vir~htia 
t.lrnt a plea of ~rnilty or not guiltv, entered bv attornev, is a 
. ·nnTJity. In Sta:te v. Moore, 157 ·w. Va. 146, ,49 S. E., ;it was 
l1olcl: 
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5• 4"''Where a person is convicted of a felony, it must af-
firmatively appear from the record that the prisoner was 
personally present in court and entered bis plea, in person, 
to the indictment against him; and it is reversible error if 
the record fails to show this.'' 
· For other cases in point, this Honorable Court is respect-
fully invited to examine section 1466 of Volume 14, and sec-
tion 2766 of Volume 15, Criminal Law of the Century Digest. 
In the Moore Case, supra, which stands on all fours with the 
question presented by your petitioner in the instant case, it 
was said: 
Sanders, J.: "This is a writ of error to the ,judgment of 
the Circuit Court of Lewis County, sentencing· the defendants 
to the penitentiary of this state. The prisoners were indicted 
for the murder of Benjamin H. Edgar, and on the 29th day 
of May, 1904, were jointly tried, and Olnet Moore and Han-
son Moore were found guilty of murder in the first degree, 
with recommendation that they be punished by confinement 
in the penitentiary. Robert Moore was found guilty of mur,. 
der in the second degree. The defendants moved the court 
to set aside the verdict of the jury and grant them a new trial, 
which motion was overruled, and the defendants were sen-
tenced to confinement in the penitentiary of this state. 
· '' The defendants made several assignments of error, one 
of error which is that the plea of not guilty was entered by 
their attorneys, and not by them in person. The order mak-
ing up the issue in the case shows: 'This day came the state 
by the prosecuting attorney, and the defendants in their 
proper persons and by attorneys, and the defendants, by at-
torneys, demurred to said indictment, and the said demurrer, 
being considered by the court, is overruled, and the defend-
ants, by their attorneys, for plea, say that they are not guilty 
in manner,' etc. 
"Before a person can be legally convicted of a felony, it 
is necessary that he be present in court, and plead to the in-
dictment against him in person, and the record must affirma-
tively show this; and where the record shows that the plea 
was entered by attornev. and not by the prisoner in person, 
it is error. for which this court will reverse judgment. The 
record in this case clearly shows that the plea was entered by 
the attorneys for the defendants. But it is argued by the at-
torneys foi· the state t11at inasmuch as the prisoners were 
nresent in comt at the time their pleas were entered, and all 
that was done was done by their attorneys in their presence. 
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this satisfies the law which requires that their pleas shall be 
entered by them in person, because what was done by their 
attorneys in their presence and at their direction is, in law, 
the doing of that particular act in person. This argument is 
not without reason, and comes with considerable force, but it 
is made in the face of numerous decisions in this state and 
Virginia holding that the record must show the presence of 
the prisoner, and that he pleaded in person. The question has 
been before the court so often, and has been so clearly de-
cided and the rule so firmly settled, that it is a waste of time 
to discuss it further. Sperry v. Oommorvwealth, 9 Leigh 
623, 33 Am. Dec. 261; Yownger's Case, 2 W. Va. 579, 98 Am. 
Dec. 791; State v. Conkle, 16 W. Va. 736; State v. Stuphin, 
22 W. Va. 771; State v. Allen, 45 W. Va. 65, 30 S. E. 209; 2 
Ency. Pl. & Pr., 792; 12 Cyc. 373.'' 
With the above authorities and principles in view, the at-
tention of this Honorable Court is now respectfully in-
6* vited to the record, and *to ascertain what happened in 
your petitioner's case on the 1st day of November, 1939, 
in the Circuit Court of the County of N ansemond, when he 
was prosecuted upon an indictment charging him with a fel-
ony, to-wit: kidnapping. The record recites: 
''This day came the Commonwealth, by its attorney, and the 
prisoner was led to the bar in custody of the jailor of this 
county, and having been arraigned, BY HIR ATTORNEY 
PLEAD GUILTY 'I'O THE INDICTMENT, and with his 
consent and the assent of the attorney for the Commonwealth, 
here entered of record, the court- proceeded to hear and de-
termine the case without the intervention of a jury, and hav-
ing heard the evidence and the argument of counsel the court 
doth find the said John M. Gross guilty,'' etc. 
The lang·uag·e used in the record is clear and unmistakable. 
We find here the following statement solemnly recorded by 
the court, '' and having been arraigned, by his attorney plead 
guilty to the indictment". This is a fatal ·error. In Vir-
g'inia, before a person can be legallv convicted of a felony, he 
must plead in person, and the record must affirmatively show 
this fact. A plea of guiltv, entered bv attorney, is a nullity. 
Your netitioner respectfully submits: that the proceedings 
]1ad on tl1e 1st clav of November. 1939. in the Oircuit Court of 
tl1e Countv of Nansemond are all void and withont any legal 
effect., whatsoever; that the said trial court was without power 
' or authority in the law to render a final judgment against 
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your petitioner sentencing him to the penitentiary; and, that 
for and by reason of the facts as beforehand set out in this 
petition, your petitioner should be forever discharged from 
any further custody under this proceeding. 
The attention of this Honorable Court is, once again, re-
spectfully called to the record and invited to ascertain what 
took place in the Corporation Court of the City of Alexan-
dria, on the 10th day of January, 1940, when your petitioner 
was arraigned and tried upon an indictment returned ag·ainst 
him in that court charg'ing felony, to-wit: kidnapping· and rob-
bery. The record recites: 
"This day came the Attorney for the Commonwealth and 
the prisoners appeared in court in custody of the jailer, were 
arraig·ned and entered A PLEA OF GUILTY, whereupon the 
court heard and determined the case without the intervention 
of a jury, and with the consent of the attorney for the Com-
monwealth, fixed their punishment at ten years each in the 
State Penitentiary, to run consecutively.'' 
7• *Persons jointly indicted may be arraigned separately, 
or, what is more common, together. Yet, each is sepa-
rately asked whether he is guilty or not guilty, and his answer 
constitutes his separate plea. Bisl10p 's New Criminal Law, 
Vol. 1 ( 4th ed.), sec. 729 (2) and the cases cited there. 
In Whitehead's Case, 19 Gratt. 640, it was held that the ar-
raignment and the plea in a criminal case are separate and 
distinct stages in the trial. The arraignment is an act of the 
court; the plea is an act of the accused. The mere fact that 
an accused is arraigned jointly with his co-defendant does not 
compel him to plead the same plea. One cannot plead for 
both. Your petitioner is aware that a joint plea of not guilty 
is in law a several plea. and that in cases where the defendant 
refuses to plead that the court may order that a plea of not 
guilty be entered in the case, have a jury impaneled, and try 
the case as though the defendant had, in fact, pleaded not 
guilty. 
The effect of a µ;uilty plea is a record admission of what-
ever is well alleged in the indictment. In consequence, such 
a plea is considei·ed highly personal and only accepted by the 
court when made with certainty and by a prisoner of com-
petent understanding. Our Lep;islature, in its wisdom. has 
made provision to protP.ct defendants in criminal prosecutions 
. against imnrovident pleas of guilty by providin~ that "no 
person shall be convicted of felony, 'U/nless b11 his co1if essio.111 
in cou,rt, or by his plea,, or bJt the 1.1erdict of a j1.try, accepter1 
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and recorded by the court". Thus, in Virginia, a joint plea 
of guilty will not suffice. Each defendant m a criminal case 
must be separately asked if he is guilty, and the record must 
affirmatively show that each defendant pleaded guilty to the 
indictment, in person. 
In the instant case, the record shows that your petitioner 
and the co-defendant, Robert Hendrick, were jointly ar-
raig·ned, which was one step in the proceedings. For plea, the 
next step in the trial, the record shows but one single plea, 
viz., '' * * • were arraigned and entered a plea of guilty, 
whereupon * * * '', etc. Neither defendant, at law, could plead 
for both. By constitutional provision and statutory enact-
ment, each defendant must plead guilty in person and the 
record must establish such plea. 
Did your petitioner plead guilty to the indictment? 
8* w·as it your *petitioner's co-defendant who pleaded 
g·uilty? Did one of the def e~dants plead guilty for both f 
How can this be determined? No intelligence is sufficient to 
:mswer with certainty any of these questions from what ap-
pears upon the face of the record. Your petitioner's reply 
is that the record must show that he, in person, pleaded g·uilty 
to the indictment. All authorities are in agreement with this. 
Hence, as the evidence required by law to show that your pe-
titioner personally plead(}d guilty to the indictment in this 
cause is wanting, it necessarily follows that all the proceed-
ings had therein are absolutely void. It is respectfully sub-
mitted that, accordingly, an order should be entered here and 
now by this Honorable Court discharging your petitioner from 
further custody under this proceeding·. 
What was said in Crain v. Un.ited States is highly pertinent 
and applicable in your petitioner's cause. There the record 
showed an indictment, the appearance of the accused, and an 
order by the court that a jury come "to try the issue joined", 
the selection of a jury who was sworn to try the issue joined 
and a true verdict render, the trial and verdict finding the 
prisoner guilty; but did not show that the accused was ever 
formally arraigned. The verdict was set aside. Justice Har-
hm, in delivering the opinion of the court, said: 
''Neither sound reason nor public policy justifies any de-
parture from settled principles applicable in criminal prose-
cutions for infamous crimes. Even if there were a wide di-
vergence among the authorities upon this subject, safety lies 
in adhering to established modes of procedure devised for 
the security of life and liberty, nor ought the courts in their 
abhorrence of crime, nor because of their anxiety to enforce 
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the law against criminals, to countenance the careless manner 
in which the records of cases involving the life or liberty of 
an accused, are often prepared. * * * We may have the be-
lief that the accused in the present case did, in fact, plead not 
guilty of the eharges against him in the indictment, but this 
belief is not founded upon any clear, distinct, affirmative 
statement of record, but upon inference only. That will not 
suffice. We are of the opinion that the rule requiring the 
record of a trial for an infamous crime to show affirma-
tively that it was demanded of the accused to plead to the in-
dictment, or that he did so plead, is not a matter of form only, 
but of substance in the administration of the criminal law; 
conseq~ently such a defect in the record of a criminal trial 
is not cured by section 1025 of the Revised Statutes, but in-
volves the subst~ntial rights of the accused. * * * The sug-
gestion that the trial court would not have stated in its orders 
that the jury was sworn to try and tried the issue joined un-
less the defendant plead, or was ordered to plead to the in-
dictment, cannot be made the basis of judicial action without 
endangering· the just and orderly administration of the crim-
inal law. The present defendant may he guilty and may de-
Rerve the full punishment imposed upon him by the sentence 
of the trial court, but it were better that he *should es-
9* cape altogether than that a court should sustain a judg-
ment of conviction of an infamous crime where the rec-
ord does not clearly show that there was a valid trial.'' Crain 
v. United Sta,tes., 162 U. S. 625, 16 .Sup. Ct. 952, L. Ed. 1097. 
Your petitioner further respectfully represents that, inas-
much as he was not in lawful custody on the 5th day of ,J anu-
ary, 1942, when it is alleged your petitioner escaped from the 
penitentiary, that your petitioner is not guilty of the felony 
charged in the indictment and, -according·ly, all the proceed-
ings had therein should be quashed and vour petitioner re-
leased from any further custody under this void proceeding . 
. CONCLUSION. 
Your petitioner respectfully submits that for reasons shown 
in the foregoinp: petition that he is being unlawfully restrained 
and imprisoned within the penitentiary of this Common-
wealth by virtue of a void nrocess of law; that the cause is 
Ruch a one as is proper to be brought before this Honorable 
Court on habea.s corpus proceedings; and t]rnt the writ will 
lie for all time to test the illeg:alitv of his present imprison-
ment. The Constitution of Virginia at section 58, of article 
3, provides : 
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'' The privilege of the writ of habeas corpus shall not be 
suspended unless when in cases of invasion or rebellion, the 
public safety may require.'' 
The Constitution at section 88, provides further: 
'' The supreme court of appeals sha11 consist of seven 
judges~ any four of whom shall form a quorum * • *.'' 
'' The court shall have original jurisdiction in cases of 
habeas corpus • * *. '' 
In ex parte Rollins, 80 Va., at page 316, the Supreme Court 
of Virginia, speaking through the Honorable Justice P. Lewis, 
said: 
"It is a w~ll-established and undisputed principle that mere 
errors in the proceedings of a court of competent jurisdic-
tion cannot be reviewed on habeas corpus. In such case the 
remedy, if any, is by the writ of error or appeal. But where 
the proceedings under which the party complaining is de-
tained in custody is void, as where the court is without juris-
diction, the same are reviewable on habeas corpus and the 
party will be discharged.'' ( And the authorities cited therein.) 
Your petitioner further represents that he is without coun-
sel to represent him in this matter. 
10* *WHEREFORE : your petitioner prays unto this Hon-
orable Court as follows: 
First: That he be permitted to proceed herein in f orma 
pauperis. 
Second: That counsel be appointed to represent him in 
this matter . 
. Third: That the writ of habeas corpus ad subjiciendum be 
issued out of and from under the seal of this Honorable Court, 
directed to W. Frank Smyth, Jr., superintendent of the Vir-
ginia State Penitentiary, respondent, at 500 Spring Street. 
Richmond. Virg'inia, commanding him to have the body of 
your petitioner before this Honorable Court, at a time and 
place to be specified therein, together with the true cause of 
his detention, to do and receive what there and then shall be 
considered concerning your ·petitioner and to show cause why 
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the judgment your petitioner is now serving· should not be 
annulled and your petitioner restored to his liberty. · 
And your petitioner will ever pray, etc. 
11* 
JOHN M. GROSS, Petitioner. 
* AFFIDA. VIT. 
Commonwealth of Virginia, 
City of Richmond, ss ! 
JOHN M. GROSS, being first duly sworn according to law, 
~n oath deposes and says: 
''That he is the petitioner named i~ the foregoing petition 
and knows the contents thereof; and that the· matters con-
tained therein are all true to the best of his knowledge and 
belief, save and except those matters stated upon information, 
.and as to such matters, he verily believes them to be true.'' 
JOHN M. GROSS, Petitioner. 
Subscribed to and &worn to before me this 29th day of Feb-
ruary, 1944. 
WILLIAM J. BRYAN, 
Notary Public. 
My commission expires the 21st day of October, 1946. 
12:t *RECORD. 
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13'"' *"EXHIBIT NO. l." 
Virginia: 
At a Circuit Court of the County of Nansemond at the 
Courthouse of said court in said county on the 9th day of Oc-
tober, in the year of our Lord one thousand nine hundred and 
thirty-nine and in the one hundred sixty-fourth year of our 
Commonwealth. 
Present: The Honorable James L. J\foLemore, Judge. 
E. T. Batten, who was selected, by the Court, as Foreman, 
Roy Brinkley, E. J. Howell, George F. Wilkerson, R. E. Hods-
den and Clarence Bunch, who were sworn a special Grand 
Jury of inquest for the body of this Court and having re-
ceived their charge were sent to their room and after some 
time returned into court with the following indictments: 
Commonwealth v. John M. Gross. Kidnapping. A True 
Bill. 
A True Copy, Teste: 
tTOHN H. POWELL, Clerk. 
(Seal) By MARY S. ROB_ERTSON, D. C. 
14* *"EXHIBIT NO. 2." 
Commonwealth of Virginia: 
In the Circuit Court of Nansemond County. 
The Grand Jurors of the Commonwealth of Virginia, in 
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and for the body of the County of Nansemond, and now at-
tending said Court at its October Term, 1939, upon their 
oaths do present that John M. Gross, on the 26th day of July, 
1939, did, about the hour of 9 :30 P. M., unlawfully and 
feloniously seize, assault and tak~ one Horace Butler from 
the filling station operated by the said Horace Butler on the 
Old Norfolk Road leading from Suffolk to Magnolia, in the 
said County of N ansemond, and carry away the said Horace 
Butler to Warwick County for pecuniary gain, and with the 
intent to extort money, and did take from the person of the 
said Horace Butler the sum of $39.90 in lawful United States 
Currency, ag·ainst the form of the statute .and against the 
peace and dignity of the Commonwealth of Virginia. 
A True Copy, Teste: 
JOHN H. POWELL, Clerk. 
(Seal) By MARY S. ROBERTSON, D. C. 
(On back) 
Virginia: 
In the Circuit Court of N ansemond County. 
Commonwealth 
v. 
Sohn l\L Gross. 
KIDNAPPING. 
' I 
·witnesses: Horace Butler, Sheriff R. B. Curtis, Captain 
tf. M. Peach, Leroy Woody, M. J. Yoder, H. W. Churn, Harry 
Hubbard, Corporal A. A. Anderson, G. W. Strange. 
A true bill-
E.T. BATTEN, Foreman. 
15 years-not concurrently 
11/1/39 JLM 
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Virginia: 
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*"EXHIBIT NO. 3.'' 
Circuit Court of the County of N ansemond on \Vednesday 
the 1st day of November, in the year of our Lord, nineteen 
hundred and thirty-nine. 
Present: The Honorable.James L. McLemore, Judge. 
Commonwealth 
v. 
John M. Gross. 
KIDNAPPING. 
This day came the Commonwealth, by its attorney, and the 
prisoner was led to the bar in the custody of the jailor of 
this county, and having been arraigned, by his attorney, plead 
guilty to the indictment, and with his consent and the assent 
of the attorney for the Commonwealth, here entered of rec-
ord, the court proceeded to hear and determine the case with-
out the intervention of a jury, and after hearing the evidence 
and argument of counsel the court doth find the said John· J\tL 
Gross guilty. Thereupon, it was demanded of the said pris-
oner if there was anything he had or knew to say why the 
court should not now proceed to pronounce judgment against 
him, and nothing being offered or alleged in delay thereof, it 
is considered by the court that the said John M. Gross be 
confined in the Penitentiary of this State for a period of fif-
teen (15) years, and ·Orders that the Commonwealth recover 
of the said John M. Gross, its · costs, by it, in this behalf ex-
pended. In the event of failure of the said John M. Gross to 
pay the costs assessed against him, it is ordered that he be 
held for the payment of same. It is further ordered that this 
sentence shall not run concurrently with any sentence of this 
court, or any other court. 
A True Copy, Teste: 
JOHN H. POWELL, Clerk. 
(Seal) By MARY S. ROBERTSON, D. C. 
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*'''EXHIBIT NO. 4.'' 
Corporation Court of the City of Alexandria., on Monday 
the 18th day of December, in the year of our Lord., one thou-
sand nine hundred and thirty-nine; Present: The Hon. Wm. 
P. W oolls, Judge. 
The Court doth fix the number of Grand Jurors at this term 
at five and doth desig·nate Geo. H. Evans, Foreman, and there-
upon came Riley W. Nixon, N. J. Lawler, Ben Weil and St. 
Clair D. Shelton, who were duly sworn a jury of inquest in 
.and for the City of Alexandria., Virginia, and having received 
their charg·e retired to their room to consult and after a time 
returned into Court and announced the following: 
Commonwealth v. Robert Hendricks, John Gross and Car-
men Baxley. Indictment for a felony, to-wit: Kidnapping 
and Robbery. A true bill. 
(S) WM. P. WOOLLS, Judge. 
A Copy, Teste: 
ELLIOTT F. HOFFMAN. 
17* ~"~XHIBIT NO. 5.'' 
Co:rp.monwealth of Virginia, 
City of Alexandria, To-wit: 
In the Corporation Court of said City. 
FIRST COUNT: The g-rand jurors of the Commonwealth 
of Virginia, in and for the body of the City of Alexandria, and 
now attending the said court at the December, 1939, term 
thereof, upon their oaths present that Robert Hendricks, John 
Gross and Carmen Baxley on, to-wit, the 24th day of July, 
1939, in said city, feloniously did seize, take and secret one 
~A.llyn, with intent to extort money, against the peace and dig-
nity of the Cpmmonwealth of Virginia. 
SEOOND COUNT : And the jurors aforesaid, upon their 
oaths aforesaid, do further present that the said Robert Hen-
dricks. John Gross and Carmen Baxley on, to-wit. the 24th 
day of July, 1939, in said City, in and upon one, Roy Allyn, 
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feloniously did make an .assault and liim the said Roy Allyn, 
did then and there feloniously put in bodily fear and danger 
of his life, by presenting :firearms,. and $27 .00 in currency of 
the United,States, of the value of $27.00, from the person and 
against the will of the said Roy .Allyn, then and there, felon-
iously and violently did steal, take and carry away, ag·ainst 
the peace and dignity of the Commonwealth of Virginia. 
(S) .ALBERT V. BRYAN, 
.Attorney for the Commonwealth .. 
Witnesses: Roy .Allyn, 830 S. Patrick St., Lt .. Sims . 
. A Copy, Teste : 
ELLIOTT F. HOFFMAN, Clgrk. 
18* ~''EXHIBIT NO. 6.'' 
Corporation Court of the City o·f Alexandria, on W ednes-
day the 3rd day of January, in the year of our Lord, one 
thousand nine hundred and forty. Present : The Honorable, 
Wm. P. Woolls, Judge. 
Commonwealth 
'V. . 
Robert Hendricks et als . 
.A.n indictment having been duly returned in this court on 
the 18th day of December, 1939, by the g;rand jury then in at-
tendance herein, charging Robert Hendrick, John M. Gross 
and Carmen ·Baxley with the commission in this state of cer-
tain felonies, to-wit: kidnapping· and robbery, and none of 
the said defendants appearing to answer said indictment or 
being in custody of the city jailov. 
It is ordered, upon motion of the attorney for the Com-
monwealth, that a ·capias for each of the said defendants be 
issued forthwith, commanding the sergeant of said city or 
any deputy sergeant thereof, with such assistance as he shall 
require, to take each of the defendants into custodv wherever 
found in the State of Virginia, and bring each of them before 
this court forthwith to :rnswer said indictment; and it further 
appearing- that the said Robert Hendrick and ,John M. GrosR . 
are now in the custody of the superintendent of the Rtate 
Penitentiary, it is ordered that a c~py of this_ order and thr 
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said .capias be :fir.st sent to said .superintendent, .and that the 
said sergeant, or deputy sergeant, with ·sucll assistance as he 
shall require, shall await directions from said superintendent 
as to the time and place when .and where the said superin-
tendent will deliver said defendants to said .sergeant, or his 
deputy, before proceeding to execute said capias. 
(Seal) 
19• 
{S) WM. P. WOOLLS, Judg·e. 
A Copy, 'Teste: 
(S) ELLIOTT F. HOFF!Ui~, Clerk 
By: EARL R. SULLIVAN, D. C. 
~"EXHIBIT NO. 7." 
Oorporation Court of the {)ity ·of .Alexandria, ,on Wednes.;. 
day the 10th day of January, in the year of our Lord, one 
thousand nine hundred and forty·; Present: :The Hon. Wm. 
J.?. Woolls, J.udge. 
·commonwealth 
v. 
Rdbe1;t Hendrick and John .M. ·Gross. 
, I 
KIDNAPPING A.ND ROBBERY. CRIM. 2975. 
This day came the Attorney for the Commonwealth and the 
prisoners appeared in court·in custody of the :jaiilor, weve ;Wf-
raigncd and entered a _plea of guil{y, whereupon the court 
heaTd and determined the case without the '.intervention ,of a 
jury, and with the consent of the attorn~y for the Common-
wealth, fixed their punisl1ment 'Rt "ten ·yea·r-s each in the State 
Penitentia1:y, to run consecutively. 
,Vhereupon it is orderea ·by ·the Court that the said Robert 
Hendrick and John Gross each be confined in the penitentiary 
of this State for a term of ten _years each, to run consecu-
tively, the sentence so imposed by £he court. 
The Sergeant of this City, is ondere,Las soon after the ad-
journment of this court, as convenient1r m~y ;be .to de.liver 
over to the guard who may be sent to remove the said Robert 
Hendrick .and J€>hn .G.r.ess ,fr.om the ,jaiil of this city to the 
Public .Jail and :Penitentiary House of this Commonwealth, 
.theTe to he Jrnpt .and .tr.eated -in the manner ,prescribed br .law 
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for a term of ten years each to run consecutively. And the 
prisoners are again remanded to jail.. 
(S) WM. P. WOOLLS, Judge. 
A Copy, Teste: 
ELLIOTT F. HOFFMAN, Clerk. 
~"EXHIBIT NO. 8." 
Julien Gunn, Judge 
Walker C. Cottrell, Clerk 
Virginia:. 
In the Circuit Court of the City of Richmond, on W ednes-
·day 1 the 18th day of March, 1942. 
Present: The Honorable Julien Gunn, Judge. 
R. B. Minor, Foreman, Frank T. Anthony, Harry Baker,. 
Clarence Birchett and H. S. Tierney, being selected and 
summoned, were sworn a special Grand Jury of inquest in 
and for the City of Richmond, and having received their 
charge, retired to con.sider of their presentment; and after 
some time returned into Court and presented: 
Commonwealth 
1}. 
John M. Gross. 
AN INDICTMENT FOR .A. FELONY, A TRUE BILL. 
An Ext.i·act, Teste: 
WILBUR J. GRIGGS, Clerk. 
21..rf( #"EXHIBIT NO. 9." 
Commonwealth of Virginia, 
City of Richmond, to-wit: 
·-~·-:, ..... , --,;,If 
In the .Circuit Court 0£ the City of ~ichmond. 
The Grand .Jurors of the Commonwealth, for the body 
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of the City of Richmond, on their oaths present, that John 
1VI. Gross, on the 5th day of January in the year one thou-
sand nine hundred and forty-two, in the City of Richmond, 
and within the jurisdiction of the Circuit Court of the City of 
Richmond, 
Being then and there a convict in the Penitentiary, un-
der a lawful conviction and sentence for a felony, and in 
the lawful custody of an officer and guard thereof, then and 
there, unlawfully and feloniously did escape from the said 
Penitentiary, and from such lawful custody, 
against the peace and dignity of the Commonwealth of Vir· 
ginra. . 
R. M. Youell 
·witnesses sworn and sent by the Court to the Grand Jury 
to give evidence. 
WALKER C. COTTRELL, Clerk. 
A Copy, Teste: 
WILBUR J. GRIGGS, Clerk. 
( Reverse side of Indictment) 
Escape 
Commonwealth 
O. B ....... p ...... . 
v. 
J olm 1\L Gross. 
AN INDICTMENT FOR A FELONY. 
A True Bill. 
R. B. MINOR, Foreman. 
A Copy, Teste : 
WILBUR ,T. GRIGGS, Clerk. 
I! 
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*"EXHIBIT NO. 10.'' 
Julien Gunn, Judge 
Walker C. Cottrell, Clerk 
Virginia: 
•, 1 
In the Circuit Court of the City of Richmond, on Wednes-
day, the 18th day of March, 1942. 
James Reed, Rufus Weatherly, Sam Johnson, Emmett 
Jones, John W. Whitman, Blair White, Clay George Camp-
bell, Raymond Farris, John M. Gross, Russell Townsend and 
William Archie, who each stand indicted for a felony by each 
committed in unlawfully and feloniously escaping- from the 
lawful custody of an officer and guard of the Penitentiary, 
were each led to the Bar in the custody of the superintendent 
of the Penitentiary, and each being arraigned of the said of-
fense, and being cautioned as to their rights in the premises, 
each pleaded guilty to the said indictment, and the Court pro-
ceeding to hear the case of each without the intervention of a 
Jury (the Attorney for the. Commonwealth consenting thereto 
in open court) and having heard the evidence, doth ascertain 
the confinement of each, and said terms to run consecutively 
in each case at one year. 
It is, therefore, ORDERED by the Court that each of the 
above named prisoners be imprisoned in the Public Jail and 
Penitentiary House of this Commonwealth for the term of 
one year to begin at the expiration of the present term of 
each, and the said convicts are remanded to the custody of 
the Superintendent of the said Penitentiary. 
A Copy, Teste: 
WILBUR J. GRIGGS, Clerk. 
Received March 2, 1944. 
M.B.W. 
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IN THE 
Supreme. Court of Ap.peals.of. V.irg_inia 
AT RICHMOND. 
JOHN M. GROSS, Petitioner, 
versus 
W. FRANK SMYTH, JR., SUPERINTENDENT OF THE 
VIRGINIA. STATE PENITENTIARY, Respondent. 
RETURN OF THE RESPONDENT. 
Now comes W. Frank Smyth, Jr., Superintendent of the 
Virginia State Penitentiary,. and, in obedience to the writ of 
]W,beas corpus h~retofore issued to John M. Gross by the 
Supreme Court of Appeals of Virginia, says ! 
1. That the petitioner is held in custoq.y pursij.anf .to .. a~ 
order of the Circuit Court of Nansemond County, Virgit)ia, 
entered on November 1, 1939, ( of which Exhibit .No. 3 at-
tached to the Petition is a true copy) whereby the petitioner 
·was sentenced to serve fifteen (15) years in the Penitentiary 
of the State of Virginia, the said sentence to run ~onsecutively 
with any other sentences imposed upon the said petitioner. 
trhe respondent says that the Circuit Court of Na.nsemond 
County, Virginia, had jurisdiction to enter the said order, and 
. that the said order is in all respects valid. 
2* *2. The respondent :further says that the petitioner is 
also held in custody to serve, after he has served the sen-
tence of fifteen (15) years aforesaid, an additional sentence 
of ten {10) · years pursuant to an order of the Corporation 
Court 0£ the City of Alexandria, Virginia, entered· January 
10, 1940, ( of which Exhibit No. 7 attached to the Petition is 
a true copy) whereby the petitioner was sentenced to serve 
ten (10) years in the Penitentiary of the State of Virginia, 
the said sentence to run consecutively. The respondent says 
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that the Corporation Court of the City of Alexandria, Vir-
ginia, had jurisdiction to enter the said order, and that the 
said order is in all respects valid. 
3. The respondent further says that the petitioner is also 
held in custody to serve, after he has served the sentences 
of fifteen (15) years and ten (10) years aforesaid, an addi-
tional sentence of one (1) year pursuant to an order of the 
Circuit Court of the City of Richmond, Virginia, entered 
March 18, 1942, ( of which Exhibit No. 10 attached to the Pe-
tition is a true ~opy) whereby the petitioner was sentenced 
to serve one (1) year in the Penitentiary of the Stat<:~ of Vir-
ginia~ the .said sentence to run consecutively. The respondent 
says that the Circuit Court of the City of Richmond, Vir-
ginia, had jurisdiction to enter the said order, and that the 
said order is in all respects valid. 
Wherefore, the respondent says that each and every judg-
ment entered against the petitioner is in every respect valid ' 
and that the petitioner should be remanded to the custody 
from which he was taken . 
. ' 
W. FRANK SMYTH, JR., 
$1:1p,erh;1tendent, Virginia State Penitentiary. 
ABRAM·P. STAPLES, 
·3* Attorney General of Virginia. 
'; . 1 ~M;:R.A.Y DOUBLES., 
Assistant Attor~ey General of Virginia, 
Counsel for Respondent. 
• .. < • " ~ • 
. state of Virginia, 
City of Richmond, To-wit: 
I, Marie Low, a Notary Public in and for the City afore~ 
said, hereby certify that vV. Frank Smyth, Jr., Superintendent 
of the V~rginia ~tate Penitentiary, personally appeared be-
fore me m my City and State aforesaid and made oath that 
the allegations contained in the foregoing return are, to the 
hest of his information and belief, true. 
Given under my hand this 22nd day of March, 1944. · 
1Iy commission expires February 4, 1947. 
A Copy-Teste: 
:MARIE LOW, 
Notary Public. 
M. B. WATTS, C. C. 
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